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Background
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Hospital Price 
Transparency Rule

• Effective: January 1, 2021
• Fines set to increase January 

1, 2022

Consolidated 
Appropriations Act

• Effective: Immediate + 
phase in – January 1, 2022

Transparency in 
Coverage Rule

• Effective: January 1, 2022 + 
phase in – 2024
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Background Key Details

Firmly establishes the employer / plan sponsor as a Fiduciary of the health plan

Requires disclosure of direct & indirect vendor compensation (charged to the plan)

Requires removal of gag clauses from plan contracts

Requires detailed reporting of prescription drug metrics to HHS, DOL and IRS

©
 2021, TILT
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Fiduciary Duties
According to the DOL

©
 2021, TILT

! Act solely in the interest of plan 
participants and their beneficiaries and 
with the exclusive purpose of providing 
benefits to them; 

! Carry out their duties prudently; 
! Following the plan documents (unless 

inconsistent with ERISA); 
! Hold plan assets (if any) in trust; and 
! Pay only “reasonable” plan expenses
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The 
Alternative
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Summary of 
Prohibited 

Language in 
Your Contracts

©
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! “Gag clauses” seek to limit your access to and / or use of plan 
data
! These clauses clauses often define plan data as proprietary, 
confidential, and owned by a third-party service provider
! This language is now prohibited and must removed from all 
plan contracts in advance of signing or renewal

TILT reviewed five plan contracts on behalf of 
eXample and identified seven paragraphs
containing prohibited language.
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Appendix 1: Plan Contract Review
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PLAN CONTRACT REVIEW
In association with our Fiduciary Procurement Process Implementation project, TILT 
reviewed the following contracts for language that may be prohibited under the 
Consolidated Appropriations Act of 2021 (CAA):

• Mercer Engagement Letter
• Regence Administrative Service Contract
• Regence 2021 ASC Amendment
• Select Health AS Agreement
• Select Health 2021 ASA Amendment

In doing so, we identified seven paragraphs for review, which may contain language 
that is not compliant with the CAA.

Mercer Engagement Letter, page 2, section 2, paragraph C:
You hereby grant us a perpetual, non-exclusive, royalty-free license to 
copy, modify and use any information and data supplied by you or on your 
behalf so that we may create analytical trend data (in anonymous form) and 
in order to improve the quality of our advice to our clients. We will not 
disclose any information in a manner that allows particular clients or 
individuals to be identified.

Regence Administrative Service Contract, page 5, section 1, paragraph 17:
Proprietary Materials specifically includes any data and information, 
including any data provided to Plan Sponsor or GHP in the form of a data 
extract or otherwise, related to the composition of the Regence network of 
Participating Providers, the contracted (or "allowed" amounts) paid to 
Participating Providers, the terms of the agreement between Regence and 
the Participating Providers, and the discounts to Regence offered by 
Participating Providers. Proprietary Materials also consist of any analyses, 
compilations, studies or other documents created on the basis of other 
Proprietary Materials.

Regence Administrative Service Contract, page 22, section 13, paragraph 2:
The Parties agree that records and documents that constitute "protected 
health information" as that term is defined in 45 CFR 160.103 and that 

pertain to administration of the GHP will be and remain the joint property
of the GHP and Regence. All Proprietary Materials are the sole property of
Regence. Regence will have the right to protect the confidentiality of the 
Proprietary Materials and will not be required to make such Proprietary
Materials available to anyone. Plan Sponsor agrees to maintain the 
confidentiality of any Proprietary Materials Regence provides, and Plan 
Sponsor will not provide any Proprietary Materials to any other person, 
including any data extracts or summary information, except to the extent 
such Proprietary Materials have been made available to the public without 
fault of the Plan Sponsor.

Regence Administrative Service Contract, page 23, section 13, paragraph 7:
At Regence's sole discretion, Regence will provide access to its contracts 
with Participating Providers only (i) for the purpose of ensuring that a claim 
was correctly paid by the claims processing system at the appropriately 
contracted rate, and (ii) only in a manner that Regence deems would 
protect the confidential and/or proprietary information contained therein. 
This reservation of right pertains not only to the actual contracts but also 
to any data, reports or other information generated from which the terms 
of the contracts could be determined, which are considered Proprietary 
Material under Section 1.17 of this Agreement.

Regence 2021 ASC Amendment, page 20, section B, paragraph 4:
Comingling. The GH P will comingle Proprietary Inter-Plan Materials with 
other non-Blue Cross and/or Blue Shield licensee information or data only 
for the following purposes or with Regence's prior written approval:

Select Health AS Agreement, page 11, section 6.2, paragraph C:
SelectHealth may aggregate protected health information and produce 
statistics to describe and/or analyze protected health information. 
SelectHealth may share such statistics with its affiliated companies, and 
SelectHealth and its affiliated companies may disclose such statistics, so 
long as they do not contain protected health information and do not 
identify the Health Plan or Employer.

Select Health AS Agreement, page 11, section 6.3, paragraph A:

As a result of this Agreement, the parties and their respective agents may 
have access to information of a proprietary nature owned or licensed by 
the other, such as information concerning the other's systems, technology, 
programs, computer programs, processes and methods (collectively, 
"Proprietary Information"). Proprietary Information excludes protected 
health information. SelectHealth and Employer both acknowledge that the 
Proprietary Information of each has great value and, if disclosed or used in 
violation of this Article VI would cause the other immediate and irreparable 
injury. SelectHealth, Employer, and their respective employees and agents, 
agree to not disclose or disseminate to anyone, or use for their own benefit, 
any Proprietary Information of the other except as contemplated by this 
Agreement.

The CAA specifically prohibits a group health plan from entering into any agreement 
with a service provider that would restrict the plan from:

• Providing provider-specific cost or quality of care information, and/or
• Accessing de-identified claims and encounter information

Furthermore, the CAA requires the plan to submit an annual attestation that that all 
contracts are in compliance with these requirements. We encourage you to review the 
above contracts and paragraphs, and negotiate any appropriate changes in advance of 
renewal.



Current eXample Plan Design
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Buy-up plan

• Deductible: $1,000 / $3,000
• Max Out of Pocket: $2,500 / $5,000
• EE Premium: $173.33 / $507.00

Core plan

• Deductible: $2,500 / $7,500
• Max Out of Pocket: $5,000 / $10,000
• EE Premium: $104.00 / $312.00



Current eXample Plan Design Individual

©
 2021, TILT

12

 -

 1,000.00

 2,000.00

 3,000.00

 4,000.00

 5,000.00

 6,000.00

 7,000.00

 Buy-up  Core

Plan Comparison (Individual)

EE pays 
premiums only
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OOP Max
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Adoption rate: 54% 46%



Is the Buy-up Worth it? Individual
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Deductible savings

• Deductible difference: $1,500
• Annual premium difference: $832
• Deductible reached: 1 x 3 years
• Additional cost: $832 * 3 = $2,496
• Savings: $1,500-$2,496 = -$994

Max Out of Pocket savings

• MOOP difference: $2,500
• Annual premium difference: $832
• MOOP reached: 1 x 10 years
• Additional cost: $832 * 10 = $8,320
• Savings: $8,320-$2,500 = -$5,820



Medical 
Claims 
Review

©
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$550,000

$500,000

$320,000

$820,000

Paid Claims

Company Assets Premiums Collected EE OOP Costs

Your Estimated Risk: $820,000 per year * 7 years = $5,740,000
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Establish & document 
a fiduciary process

• Fiduciary process
• Fiduciary committee
• Conflict free

Remove “gag 
clauses”

• Review contracts
• Negotiate removal of 

prohibited language

Benchmark broker 
compensation data
• Gather compensation 

information
• Compare costs & 

services to determine 
“reasonableness”

Frist Steps: What eXample should do now



Fiduciary Process

Proprietary & Confidential 17

• Acknowledge your new role
• Secure agreements

1. Engage

• Collect information
• Identify risks

2. Explore

• Review existing plan
• Develop strategy

3. Envision

• Document decisions
• Audit process

4. Execute

• Reporting
• Review outcomes

5. Examine



Appendix 3: Committee Charter
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Covered Service Provider
Disclosure Worksheet

As a Covered Service Provider, please complete the following disclosure worksheet
and return it to your plan contact as soon as possible.

Covered Service Provider:

Employer / Plan Sponsor:

Description of Services:
(Please note if each service will be provided in a fiduciary capacity)

1.
2.
3.

Description of Direct Compensation:
• May be expressed as amount, formula, per capita charge, or any other 

reasonable method
• If additional compensation may be earned, also include a good faith estimate 

and a description of the circumstances under which the additional compensation 
will be earned

Description of Indirect Compensation:
• Identify the payer of the indirect compensation
• Identify the service(s) provided in association with the indirect compensation
• May be expressed as amount, formula, per capita charge, or any other 

reasonable method
• If additional compensation may be earned, also include a good faith estimate 

and a description of the circumstances under which the additional compensation 
will be earned

© 2021, TILT www.tiltthebalance.com 1

Covered Service Provider
Disclosure Information

The Consolidated Appropriations Act of 2021 (CAA) amends ERISA Section 408(b)(2) 
and requires service providers to disclose specific information to group health plan 
fiduciaries.

Who is covered by these disclosure requirements?
A Covered Service Provider (CSP) is a service provider that enters into a contract with a 
group health plan and reasonably expects to receive $1,000 or more in direct or 
indirect compensation in connection with services provided to the plan.

What information must be disclosed?
All CSP must disclose the following information, in writing, to a responsible plan 
fiduciary:

• Description of services provided to the plan
• Fiduciary status disclosure (will the services be provided in a fiduciary capacity?)
• Description of all direct compensation
• Description of all indirect compensation
• Description of all transactional compensation
• Description of all termination compensation

Which kinds of plans subject to this disclosure?
The disclosure requirements apply to all ERISA-covered group health plans including:

• Medical / prescription drug plans
• Dental plans
• Vision plans
• Health Flexible Spending Account (FSA) plans
• Health Reimbursement Arrangement (HRA) plans

When is disclosure required?
All CSP must disclose this information in advance of the date the contract is expected 
to be signed or renewed.
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Description of Transactional Compensation:
(Compensation based on business placed or retained, ex. commissions, finder’s fees)

• Identify the payer of the indirect compensation
• Identify the service(s) provided in association with the indirect compensation
• May be expressed as amount, formula, per capita charge, or any other 

reasonable method
• If additional compensation may be earned, also include a good faith estimate 

and a description of the circumstances under which the additional compensation 
will be earned

Description of Termination Compensation:
(Any compensation associated with termination of the contract)

• Identify the payer of the indirect compensation
• Identify the service(s) provided in association with the termination compensation
• May be expressed as amount, formula, per capita charge, or any other 

reasonable method
• If additional compensation may be earned, also include a good faith estimate 

and a description of the circumstances under which the additional compensation 
will be earned
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Determination of the appropriate medical plan to select is a 
different type of investment decision than investing in a 
401(k) plan, but the same fiduciary principles are applicable.
- Marcia Wagner, Wagner Law Group

We believe that these rules will have a significant impact on 
health plan coverage — more than anything else we have
seen since the passing of the ACA. It is a heavy lift for plans 
for the next few years. Plan sponsors should be sure that they 
have a basic understanding of the rules so that they can 
create workstreams and budgets as soon as possible in 2021.
- Mary E. Powell & Sarah Kanter, Trucker Huss
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DISCLAIMER

TILT makes no representations or warranties about the accuracy or
suitability of any information in the webinars and related materials
(such as handouts, presentation documents and recordings); all
such content is provided to webinar registrants on an “as is”
basis. The information contained in these webinars and related
materials is not intended to constitute legal advice or the
rendering of legal, consulting, or other professional services of
any kind. Users of these materials should not in any manner rely
upon or construe the information or resource materials in these
materials as legal, or other professional advice and should not act
or fail to act based upon the information in these materials
without seeking the services of a competent legal or other
professional.
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Background What’s your risk? How to reduce 
your risk?

Appendices

23



List of Appendices

1. Plan Contract Review

2. Establishing a Fiduciary Process for a Health Plan

3. Sample – Health Plan Committee Charter

4. Sample – Health Committee Conflict of Interest Policy & Disclosure Form

5. Broker Compensation Disclosure Worksheet

6. A Call to Action – Ballard Spahr LLP

7. Continuity of Care – Ballard Spahr LLP

8. Health Plan Fiduciaries – Ballard Spahr LLP

9. Prohibition Against Gag Clauses – Ballard Spahr LLP

10. Transparency Requirements – Ballard Spahr LLP

11. Understanding Your Fiduciary Responsibilities Under a Group Health Plan – US Department of Labor
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